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IDENTITY OF AMICUS CURIAE AND STATEMENT OF INTEREST 

Amicus, the School Board of Palm Beach County (“School Board” or 

“Board”) is the governing body for the School District of Palm Beach County 

(“District”). The School Board submits this brief in support of Appellants, the 

School Boards of Alachua, Bay, Broward, Hamilton, Lee, Orange, Pinellas, Polk, 

St. Lucie, and Volusia Counties (the “Alachua Appellants”).1 

On October 2, 2017, the School Board filed a lawsuit for declaratory and 

injunctive relief, challenging the constitutionality of section 1011.71(2) and section 

1013.62, Florida Statutes (2017) as amended by House Bill (“HB”) 7069 (R. 2818-

19; 2822-30) (together, the “Charter School Millage Provisions”) under three 

sections of the Florida Constitution. See Sch. Bd. of Palm Beach Cty. v. Fla. Dept. 

of Educ., et al., 2nd Judicial Circuit, Case No: 2017 CA 002046 (“Palm Beach 

matter”).2 Together, these statutory provisions require school boards to distribute to 

eligible charter schools a specific amount of their discretionary ad valorem tax 

revenues, which are set aside for capital expenses. The amount of Capital Outlay 

1 This Amicus brief contains an appendix, which is filed separately and contains an 
index of the exhibits contained therein. It will be referenced as “appendix” and 
abbreviated as “App.” throughout this brief.  

2 The Board did not challenge the two provisions of HB 7069 which Appellant 
School Board of Collier County is challenging in the companion case, 1D18-2040. 
However, the Board believes that the arguments set forth below in Argument 
Section II.B and II.C support the position of Collier County.  



2 
  

Millage revenues that a local school board must provide to each charter school in 

its district is determined by appellee, Florida Department of Education (“FDOE”), 

based on a statutorily mandated methodology that is not tied to actual need. This 

formula removes all discretion from the School Board to determine the most 

appropriate and efficient allocation of such funds, in violation of the Board’s 

constitutionally granted authority to “operate, control and supervise all free public 

schools” within their districts. Art. IX, §4(b), Fla. Const.  

The case underlying this appeal also concerns the constitutionality of the 

Charter School Millage provisions and the Court’s ruling on this issue in the 

instant matter may decide the outcome of the Palm Beach matter.3 Accordingly, the 

Board submits this Amicus brief to address the conflict between the Charter School 

Millage provisions and Article IX, section 4(b) of the Florida Constitution.4 This 

brief is intended to expand upon the arguments set forth in Appellants’ Initial 

Brief. To that end, the Board has included in its appendix a copy of the sworn 

affidavit of Michael J. Burke, the Chief Financial Officer of the District. (App. at 

                                                 
3 The instant matter also concerns the constitutionality of several other provisions 
of HB 7069 which are not at issue in the Palm Beach matter.  
 
4 This brief focuses solely on the conflict between these provisions and Article IX, 
section 4(b). However, the Charter School Millage Provisions are also 
unconstitutional under Article VII, sections 1(a) and 9(a) and the Board adopts and 
supports all arguments set forth in the Alachua Appellants’ Initial Brief regarding 
Article VII.  
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A.C. 3). The Board filed the Burke affidavit with the trial court in the Palm Beach 

matter in support of its motion for summary judgment, which has not yet been 

heard by the trial court.5  

Although this case will turn on the Court’s construction of the Charter 

School Millage Provisions in light of the unambiguous text of the Florida 

Constitution, the Burke affidavit provides information that will assist the Court in 

this analysis. Specifically, the affidavit contains an overview of the statutory 

process concerning the establishment and operation of charter schools. The Board 

believes that the impact of the Charter School Millage Provisions on school 

boards’ ability to supervise and control charter schools should be evaluated within 

this broader context. Additionally, the Burke affidavit describes the Board’s 

inability to refuse to distribute capital outlay to one school in particular as a result 

of the Charter School Millage Provisions, even though the Board believed that 

allocating funds to this school would be fiscally imprudent. This example 

illustrates the extreme degree to which the Charter School Millage Provisions 

unlawfully infringe on school boards’ constitutional authority to “operate, control 

and supervise all free public schools” within their districts. Art. IX, §4(b). 

 

                                                 
5 After the lower court judge entered summary judgment in favor of appellees in 
the underlying matter, the trial court granted the State’s motion to stay the Palm 
Beach matter pending the outcome of this appeal. (See App. at A.C. 131, 159.)  
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BACKGROUND 

The Board adopts and incorporates by reference the Statement of the Case 

and of the Facts set forth in the Alachua Appellants’ Initial Brief on the Merits. 

This background section serves to provide the Court with additional details 

concerning the passage and impact of the Charter School Millage Provisions which 

are relevant to the Board’s above-stated interest. 

Prior to the passage of HB 7069, school boards had the ability to use their 

discretion to determine the most appropriate and efficient allocation of Capital 

Outlay Millage revenues. (App. at A.C. 8.) Under the Charter School Millage 

Provisions, however, the amount of Capital Outlay Millage revenues that a local 

school board must provide to each charter school in its district is determined by 

FDOE based on a statutorily mandated methodology which removes all discretion 

from the school board to determine the most appropriate allocation of such funds.  

Section 1011.71(2) now provides that Capital Outlay Millage revenues are to 

be used for “school purposes for charter schools,” in addition to district schools. 

Specifically, it states that: 

In addition to the maximum millage levy as provided in subsection (1), 
each school board may levy not more than 1.5 mills against the taxable 
value for school purposes for charter schools pursuant to s. 
1013.62(3) and for district schools to fund [capital projects and other 
items specified in subsections (a)-(k)]. 

 
§ 1011.71(2), Fla. Stat. (2017) (emphasis added). 
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Section 1013.62 provides in relevant part: 

(3) If the school board levies the discretionary millage authorized in 
s. 1011.71(2), the department shall use the [methodology specified in 
subsections (a)-(e)] to determine the amount of revenue that a school 
district must distribute to each eligible charter school[.] 

 
§ 1013.62, Fla. Stat. (2017) (emphasis added).  

 
Under the amended provisions, FDOE is directed to determine the amount of 

Capital Outlay Millage revenues that school districts must distribute to charter 

schools on an annual basis in one lump sum based on a methodology set forth 

under section 1013.62(3). Districts are bound by FDOE’s final determination and 

the statute does not provide any avenue for school districts to challenge FDOE’s 

application and interpretation of the statutorily prescribed methodology. (App. at 

A.C. 9.) This mechanical calculation leaves the School Board to perform only the 

ministerial task of shifting funds. Under the Charter School Millage Provisions, 

school boards were required to distribute the mandated funds no later than 

February 1, 2018, for the 2017-2018 fiscal year. §1013.62(3)(e), Fla. Stat. (2017). 

On that date, Palm Beach School Board was compelled pursuant to these statutory 

provisions to distribute over $9 million of its local Capital Outlay Millage revenues 

to specific schools in specific amounts as directed by FDOE. 

In 2018, the Legislature enacted HB 7055, which postponed further 

implementation of the capital millage provision at least until fiscal year 2019-20. 

Chapter 2018-6 Laws of Florida. (R. 4406-4612). However, HB 7055 did not strike 
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the statutory mandate at issue here; only the conditions under which it applies have 

changed. HB 7055 still requires the District to distribute a specific portion of 

Capital Outlay Millage to specific charter schools in an amount calculated and 

determined by FDOE.6  

SUMMARY OF ARGUMENT 

The Charter School Millage Provisions are facially unconstitutional under 

Article IX, section 4(b) of the Florida Constitution. The removal of the Board’s 

control over the expenditure of local capital millage by these provisions is in direct 

conflict with the authority provided to school boards and the limitations placed on 

the state under the Florida Constitution. Charter schools are designated as “public 

schools” and the Florida Constitution expressly requires school boards to “operate, 

control and supervise all free public schools” within their districts. Art. IX, § 4(b), 

Fla. Const.; §1002.33(1), Fla. Stat. By removing all discretion from the School 

Board to determine the most appropriate and efficient allocation of its capital 

outlay revenues with respect to charter schools, the Charter School Millage 

Provisions have abolished all local school board control and supervision of charter 

schools for capital outlay purposes in contravention of Article IX, section 4(b). 

                                                 
6 Under HB 7055, the mandate continues to apply in any fiscal year in which the 
state funds appropriated for charter school capital outlay are less than the average 
charter school capital outlay funds appropriated for the 2018-2019 fiscal year, 
adjusted by changes in the Consumer Price Index. §1013.62(3), Fla. Stat. (2018).  
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ARGUMENT 

I. STANDARD OF REVIEW 

The trial court’s ruling on the constitutionality of the Charter School Millage 

Provisions is reviewed de novo, giving no deference to the trial court’s decision. 

Bush v. Homes, 919 So. 2d 392, 399-400 (Fla. 2006); Fla. Fish & Wildlife 

Conservation Comm’n v. Caribbean Conservation Corp., 789 So. 2d 1053, 1054 

(Fla. 1st DCA 2001). While the legal standard for reviewing any statute typically 

accords deference to the legislative act, that presumption vanishes when a statute is 

in direct conflict with the Constitution. As the Supreme Court stated in Bush v. 

Holmes: “Acting within its constitutional limits, the Legislature's power to resolve 

issues of civic debate receives great deference. Beyond those limits, the 

Constitution must prevail over any enactment contrary to it.” Bush, 919 So. 2d at 

398. Here, because of the direct conflict between the Constitution and the Charter 

School Millage Provisions, it is the duty of the courts to protect the Constitution by 

declaring the Charter School Millage Provisions unconstitutional. 

II. THE CHARTER SCHOOL MILLAGE PROVISIONS ARE 
UNCONSTITUTIONAL UNDER ARTICLE IX, §4(B).  

A. The Charter School Millage Provisions Unconstitutionally Abolish 
All School Board Control Over Capital Outlay Millage For 
Charter Schools. 

The Florida Constitution mandates that the school board “shall operate, 

control and supervise all free public schools within the school district[.]” Art. IX, 
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§ 4(b) (emphasis added). There is no exception for charter schools. Indeed, until 

the passage of the Charter School Millage Provisions, the process for the allocation 

of capital millage has been the same for all free public schools, including charter 

schools: the Board considered long term strategic plans, assessment of conditions 

of facilities, input from administrations from the various schools, and public input 

on community priorities. That process continues to apply to the distribution of 

capital outlay funds to traditional public schools. However, the Charter School 

Millage Provisions direct FDOE – rather than the School Board – to calculate the 

precise capital outlay payment that must be made to each eligible charter school in 

the District. § 1013.62(3), Fla. Stat. (2017). The payments are based on a 

statutorily mandated formula that is designed to determine each charter school’s 

proportionate share of the District’s total adjusted discretionary millage revenue 

based on a full-time equivalent student basis, rather than actual need. Id. Districts 

are bound by FDOE’s final determination of the capital outlay allocation for each 

charter school and school boards are precluded from exercising any control or 

discretion to determine the most appropriate uses of these funds. (App. at A.C. 9.) 

Moreover, the statute does not provide any avenue for school districts to challenge 

FDOE’s application and interpretation of the statutorily prescribed methodology. 

(Id.)  
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As a result of the Charter School Millage Provisions, on February 1, 2018, 

the Board was compelled to transmit payments to each of the eligible charter 

schools in the District in an amount set by state statute and calculated by FDOE. 

This system completely carved out charter schools from the control and 

supervision of the Board in direct conflict with Article IX, section 4(b). The Board 

no longer had any role. All authority to allocate the funds was controlled by the 

statutory provisions and FDOE.  

The profound effect of the Charter School Millage Provisions on the Board’s 

authority is illustrated by FDOE’s directive that the Board distribute capital outlay 

to one school in particular – Eagle Arts Academy – even though the Board 

believed doing so was fiscally imprudent. (App. at A.C. 10-11.) Eagle Arts 

Academy was among the charter schools which FDOE determined to be eligible to 

receive an allocation of the District’s Capital Outlay Millage revenues. (Id.) 

However, by January 2018, the school was in deteriorating financial condition that 

warranted a corrective action plan under § 1002.345(1)(c). (Id.) Due to its unstable 

financial condition as of 2018, the District did not believe it would be fiscally 

prudent to distribute capital outlay funds to Eagle Arts Academy. (App. at A.C. 

12.)  

Accordingly, on January 26, 2018, Mr. Burke, the Chief Financial Officer of 

the District, sent a letter to FDOE regarding Eagle Arts Academy’s financial 
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condition and stating that, as a result of the school’s condition, the District did not 

deem Eagle Arts Academy eligible for the capital outlay allocation under section 

1013.62. (Id. at A.C. 11, 105.) In the letter, Mr. Burke stated that the District did 

not plan on distributing the capital outlay funds scheduled to be disbursed by the 

School District by February 1, 2018 to Eagle Arts Academy unless FDOE directed 

it otherwise. (Id.) 

Ultimately, FDOE did direct otherwise. Ignoring the concerns raised in Mr. 

Burke’s letter, FDOE simply reiterated its determination that Eagle Arts Academy 

was eligible to receive capital outlay funding in its response to Mr. Burke. (Id. at 

A.C. 11-12, 108.) Because FDOE determined that Eagle Arts Academy was 

“eligible” within the meaning of the statute, the District did not have discretion 

under section 1013.62 to withhold the funds and, consistent with the statutory 

directive, it disbursed the funds to Eagle Arts Academy. (Id. at A.C. 12, 111.) 

Shortly after, on March 14, 2018, the Board approved the termination of Eagle 

Arts Academy and two days later, the District sent Eagle Arts Academy a Notice 

of Termination due to its deteriorating financial condition and. (Id. at A.C. 12.) 

Eagle Arts Academy is now closed, though litigation relating to the termination 

remains pending.7 

                                                 
7 While the termination proceedings relating to the March 14 notice were pending, 
the School Board was ultimately forced to immediately terminate Eagle Arts 
Academy’s charter on August 3, 2018. (App. at A.C. 161.) This immediate 
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B. The Text And Intent Of The Florida Constitution Is To Provide 
Control Of Local Public Schools To Local School Boards. 

The Eagle Arts example makes clear that the Charter School Millage 

Provisions have shifted the authority to determine the most appropriate and 

efficient allocation of local capital outlay revenues from school boards to the State. 

This removal of school board discretion is inconsistent with the text and intent of 

the Florida Constitution, which vests school boards with authority to operate, 

supervise, and control public schools – including charter schools – at the district 

level.  

“It is well established that [e]very provision of [the Florida constitution] was 

inserted with a definite purpose and all sections and provisions of it must be 

construed together, that is, in pari materia, in order to determine its meaning, 

effect, restraints, and prohibitions.” Bush v. Holmes, 919 So. 2d 392, 410–11 (Fla. 

2006) (internal citations and quotation marks omitted). Accordingly, Article IX, 

section 4(b) must be read and interpreted in light of related provisions concerning 

education and public schools.  

The Constitution provides specific grants of authority to both school boards 

and the state. With respect to school boards, Article IX, section 4(b) of the Florida 

                                                 
termination was based upon the existence of an immediate and serious danger to 
the health, safety, and welfare of Eagle Arts Academy’s students, arising from the 
school’s fiscal mismanagement and deteriorating financial condition. (Id.) 
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Constitution, provides that, “[t]he school board shall operate, control and supervise 

all free public schools within the school district[.]” Art. IX, § 4(b) (emphasis 

added). Additionally, Article VII, section 9(a) provides that “school districts… 

shall … be authorized by law to levy ad valorem taxes and … for their respective 

purposes[.]” With respect to the state, Article IX, section 2 creates the State Board 

of Education and gives it “such supervision of the system of free public education 

as is provided by law.” (emphasis added). Further, the constitution makes 

education a “fundamental value” and a “paramount duty” of the State. Art. IX, 

§ 1(a). Article IX, section 1(a), provides in relevant part: 

Adequate provision shall be made by law for a uniform, efficient, 
safe, secure, and high quality system of free public schools that allows 
students to obtain a high quality education and for the establishment, 
maintenance, and operation of institutions of higher learning and other 
public education programs that the needs of the people may require. 

 
Considered together, these constitutional provisions make clear that supervision of 

the overall statewide system is vested in the State, whereas, supervision, operation, 

and control of the free public schools at the district level – and the use of local ad 

valorem tax revenues for those schools – is constitutionally vested in the local 

school districts.  

Although the terms “operate,” “control,” and “supervise” are not defined in 

section 4(b), the language empowering local school boards with authority over the 

public schools within their locales is plain and unambiguous. Under normal rules 
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of constitutional and statutory interpretation, courts look first to the plain 

dictionary meaning of words for definition. See, e.g., Advisory Opinion to the 

Governor - 1996 Amendment 5 (Everglades), 706 So. 2d 278, 282 (Fla. 1997) 

(citing Myers v. Hawkins, 362 So. 2d 926, 930 n.10 (Fla. 1978)). In interpreting a 

constitutional provision, courts presume that the words have their “most usual and 

obvious meaning, unless the text suggests that they have been used in a technical 

sense.” City of Jacksonville v. Cont’l Can Co., 151 So. 488, 490 (1933) (“The 

presumption is in favor of the natural and popular meaning in which the words are 

usually understood by the people who have adopted them.”). 

Each term in Article IX, section 4 relates to the ability to direct another as a 

superior. “Operate” means to direct the working of. “Control” means to direct 

behavior, govern, regulate or to cause something to act or function in a certain 

way. “Supervise” means to be in charge of something. This Court has described a 

similar grant of constitutional authority as “broad.” See NAACP, Inc. v. Fla. Bd. of 

Regents, 876 So. 2d 636, 638 (Fla. 1st DCA 2004) (interpreting Article IX, § 7(d), 

which provides that “the board [of governors] shall operate, regulate, control, and 

be fully responsible for the management of the whole university system.”). 

Collectively, these terms demonstrate that school boards have the constitutional 

authority to direct policy and decision making at the district and school level. 

When Article IX, section 4(b) is considered with Article VII, section 9(a), the 
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Constitution makes clear that the school board’s authority necessarily includes 

supervision over the allocation of funds according to local and school specific 

needs. This interpretation is supported by the historical context of Article IX, 

section 4(b), as described by this Court in Sinclair v. School Board of Baker 

County, 354 So. 2d 916 (Fla. 1st DCA 1978). In Sinclair, the Court stated that: 

“[Section] 10 of Art. XII of the Constitution of Florida (1885) provided that the 

school trustees (predecessors of the school board) would ‘have the supervision of 

all the schools within the district.’ [Section] 4(b) of Art. IX of the Constitution of 

Florida (1968) has broadened the school board’s powers[.]” Id. at 917 (emphasis 

added). The Florida Constitution’s broad grant of authority to local school boards 

is also underscored by the distinctiveness of Article IX, section 4(b). Florida is one 

of only six states with an express constitutional provision for local school 

governance similar to this provision.8  

The State’s “supervisory authority may at times infringe on a school board’s 

local powers.” Sch. Bd. of Palm Beach Cty. v. Fla. Charter Educ. Found., Inc., 213 

So. 3d 356, 360 (Fla. 4th DCA 2017). However, the State’s authority to 

                                                 
8 See Ga. Const., Art. VIII, § 5 (vesting local boards with authority to “establish 
and maintain” district schools); Kan. Const., Art. VI, § 5 (providing that local 
public schools “shall be maintained, developed and operated by locally elected 
boards”); Mont. Const. art. X, § 8 (vesting “supervision and control of schools” in 
local boards); Va. Const., Art. VIII, § 7 (vesting “supervision of schools” in local 
boards); Col. Const., Art. IX, § 15 (providing that an elected school board “shall 
have control of instruction in the public schools of their respective districts.”). 
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“supervise” the system of public schools under section 2 cannot be construed to 

render the authority provided to local school boards under section 4(b) entirely 

meaningless. Rather, these provisions must be read to ensure consistent and logical 

meaning that gives effect to all provisions. See Holmes, 919 So. 2d at 410–11 

(citing Caribbean Conservation Corp. v. Fla. Fish & Wildlife Conservation 

Comm’n, 838 So. 2d 492, 501 (Fla. 2003)). Similarly, the State’s authority cannot 

be interpreted so as to impermissibly restrict the authority of local school boards 

under any and all circumstances. Id. at 407 (“[W]hen the Constitution prescribes 

the manner of doing an act, the manner prescribed is exclusive, and it is beyond the 

power of the Legislature to enact a statute that would defeat the purpose of the 

constitutional provision.”) (internal citations omitted).  

Applying these principles of construction, it is evident that the State may 

provide guidelines and parameters for local school board action, consistent with its 

duties to provide “for a uniform, efficient, safe, secure, and high quality system of 

free public schools” and to supervise this statewide system. Art. IX, §§ 1(a) and 2. 

However, it cannot control and dictate policy making in a manner that removes all 

Board authority to supervise and control public schools. If there were no limits on 

the State’s authority to supervise the system of public schools under Article IX, 

section 4(b) would be meaningless.  
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C. Prior Caselaw Interpreting Article IX, §4 (b) Demonstrates That 
The State Has Overstepped Its Constitutional Boundaries. 

Prior decisions interpreting the language in Article IX, section 4(b) 

acknowledge the authority of school boards to exercise control over decisions at 

the district and school level and demonstrate that at the point that a local school 

board is simply acting as an agent of the State – as is the case here – the State has 

overstepped constitutional boundaries. In Duval County v. State Board of 

Education, 998 So. 2d 641 (Fla. 1st DCA 2008), the legislature enacted a statute 

creating a single entity responsible for authorizing all charter schools in the state. 

This Court invalidated the statute, finding that removing the authority to approve 

charter schools from the local school boards “relegate[ed] local boards to 

essentially ministerial functions.” Id. at 644. Similarly, in Jones v. Braxton, 379 

So. 2d 115 (Fla. 1st DCA 1979), the Court found that the state cannot force a 

school board to build a school building because such a directive would be 

inconsistent with school boards’ constitutionally granted authority to control public 

schools. The Court stated that:  

If we were to accept appellees’ argument that Chapter 235 vests 
discretion to build or not to build in the state not the local boards such 
an interpretation would do violence to that constitutional provision 
placing in the school boards control of all public schools. Article IX, 
Section 5, Fla. Const. (1968) [sic].9 The state may, consistently with 
the constitution, establish reasonable regulations for the construction 
of public schools once a board determines whether a new facility need 

                                                 
9 The court erroneously referred to section 5 in its opinion rather than section 4(b). 
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be built. The schools may not be built unless their plans are in accord 
with established guidelines of the State Board of Education. The state 
may not, however, force a board to build, nor once a board decides to 
build, force it to persist in that decision if later events prove the 
board's course unwise. When a public body exercises its discretionary 
powers within the ambit of the laws delegated to it, it is not for the 
courts to determine whether the action of that body is wise, 
economical or advantageous. 

 
Id. at 118 (emphasis added).  

Duval and Jones illustrate that the State cannot remove a local school 

board’s constitutional discretion over decisions and policymaking at the district 

and school level. As the court noted in Jones, the legislature may establish 

“reasonable regulations” for school board action but the local school board must 

ultimately be able to exercise its authority to operate and control public schools 

within those parameters. Id. See also Sch. Bd. of Collier Cty. v. Steele, 348 So. 2d 

1166, 1168 (Fla. 1st DCA 1977) (State Board provides teacher certification 

requirements, but the local school boards determine which teachers to hire), 

superseded on other grounds by Sch. Bd. of Pinellas Cty. v. Noble, 372 So. 2d 

1111, 1112 (Fla. 1979). The Charter School Millage Provisions, however, go too 

far and in effect, “force [the] board to build” by mandating the allocation of capital 

millage to specific schools in specific amounts set by FDOE. See Jones, 379 So. 2d 

at 118.  

Dismissing Jones and Duval, the State has contended throughout this 

litigation that there are no limits to its authority over public schools. As support for 
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this untenable position, the State has relied heavily upon Board of Public 

Instruction of Brevard County v. State Treasurer, 231 So. 2d 1 (Fla. 1970) (per 

curiam). In Brevard County, a county school board brought a declaratory judgment 

action challenging a statute which required the board to use locally generated ad 

valorem tax revenues to support junior colleges. The junior colleges had been 

established at the school board’s request but had since been removed from the 

board’s control pursuant to statute.  

Brevard County is distinguishable from this matter in two key respects. First, 

the junior colleges at issue in the case were not under the control of the local board. 

Thus, the case has no bearing on the Board’s Article IX, section 4(b) authority. The 

second key distinction in Brevard County is that the Court’s highly fact-specific 

decision rested on the fact that the junior colleges had been established at the 

request of the board. Specifically, the Court noted that “[t]he local board must 

recognize the need and request [the junior college’s] establishment before it can be 

authorized.” Id. at 4. Under the reasoning of Brevard County, the legislature could 

direct a school board to use locally generated tax revenues to support educational 

institutions created pursuant to the board action.  

This situation stands in stark contrast to the circumstances under which 

charter schools are established. Charter schools are authorized and governed by 

section 1002.33, Fla. Stat. (the “Charter Schools Statute”). Under that statute, local 
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school boards are compelled to act as “sponsors” for charter schools. The statute 

mandates that “[a] sponsor shall receive and review all applications for a charter 

school[.]” § 1002.33(6)(b)(emphasis added). Moreover, section 1002.33 

significantly limits the ability of a sponsor to reject a charter school application. 

The sponsor must evaluate all timely applications using an evaluation instrument 

developed by FDOE. Id. Furthermore, a sponsor may deny an application an 

application only for “good cause.”10 All applicants denied by a sponsor have the 

right to appeal the denial to the State Board of Education, which reviews the 

sponsor’s decision to deny an applicant de novo under section 1002.33(6)(c).11 

(App. at A.C. 6.) 

All charter schools in the District were established pursuant to this statutory 

application process and the Board acts as the “sponsor” of these charter schools as 

it compelled to do under section 1002.33, Fla. Stat. (App. at A.C. 7.) The School 

Board has never requested the establishment of a charter school in the District. 

(Id.) Unlike the junior colleges considered by the Court in Brevard County which 

                                                 
10 The standard for denying an application to replicate a high-performing charter 
school or system is even higher. Such applications may only be denied by the 
sponsor only if the sponsor demonstrates by “clear and convincing evidence” that 
applicant has failed to meet certain conditions. § 1002.33(b)(3)(b).  
 
11 If an appeal concerns an application submitted by a high-performing charter 
school or a high-performing charter school system, the State Board of Education 
reviews whether the sponsor provided clear and convincing evidence of one of the 
statutory grounds for denial. § 1002.33(b)(3)(b).  
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were created at the request of the local boards who recognized the need for them, 

there is nothing in section 1002.33 which conditions the establishment of charter 

schools on the board’s recognition of a need. Indeed, the opposite is true: school 

boards are compelled to accept charter school applicants that meet the standards set 

by the state regardless of need. In the District, for instance, traditional public 

schools have consistently outperformed charter schools as measured by student 

performance on state administered tests. (App. at A.C. 7, 60.) Nonetheless, the 

School Board’s ability to control the establishment of new charter schools is 

limited by the statute and ultimately, the decision whether to accept or reject a new 

applicant is subject to the State’s control.12  

III. CONCLUSION 

For the reasons set forth above and in Appellants’ Initial Brief on the Merits, 

the Charter School Millage Provisions are facially unconstitutional under Article 

IX, section 4(b) of the Florida Constitution. Accordingly, the School Board 

respectfully requests that this Court reverse the order of the court below granting 

summary judgment in favor on the State on the constitutionality of the Charter 

School Millage Provisions and remand the case for entry of summary judgment in 

favor of Appellants. 

                                                 
12 Until June 2003, school boards were permitted by law to limit the number of 
charter schools in their district by subsection (13) of the Charter School Statute 
then in effect. (App. at A.C. 7, 71.)  
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